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A Brief First 
Amendment Primer
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“Congress shall make no law 
respecting an establishment of 
religion, or prohibiting the free 
exercise thereof; or abridging the 
freedom of speech, or of the press; 
or the right of the people peaceably 
to assemble, and to petition the 
Government for a redress of 
grievances.”

United States Constitution, 1A
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 Time
 Place
 Manner

 Content-Neutral
 Narrowly Tailored
 Ample Alternative Channels

Permissible Restrictions on 
Otherwise Protected Speech
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Undergraduate Record 2016-2017

Protests and Demonstrations. Peaceful protests and demonstrations 
on outdoor University property are permitted unless they disrupt 
normal operations or obstruct access to offices or buildings. 
Unauthorized entry into or occupation of any University office, building 
or area is prohibited. Protesters may assemble and express their 
views, but may not disrupt an invited speaker or hinder the ability 
of other attendees to see or hear a speaker. Persons engaging in 
disruptive behavior may be removed, subject to disciplinary action, 
and/or prosecuted for trespass, disorderly conduct, or other offenses 
under state law.
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Amplified Sound

Amplified sound is defined as any sound that is broadcast through electronically amplified equipment or 
sound that is electronically enhanced.

To facilitate a productive academic and residential environment, use of amplified sound on University-
owned, -operated, or -regulated property is subject to reasonable time, place, and manner restrictions. 
Use of amplified sound requires advance approval by the Office of the Dean of Students (ODOS) Event 
Planning Services or Intramural-Recreational Sports (for IM-Rec areas).

Amplified sound is not permitted for more than three hours per day per outdoor area. A sound check 
lasting no more than 45 minutes may be approved in addition to the three-hour reservation.
Amplified sound on University-owned, -operated, or -regulated property will generally be approved only 
for the following timeframes during the academic session:

Friday: 6:00 pm to 10:00 pm
Saturday and Sunday: 10:00 am to 10:00 pm

Amplified sound will not be permitted where it disrupts student education, research, or the faculty/staff work 
environment.

Undergraduate Record 2016-2017
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Chalking:

Chalk may be used on exposed (not below roofs or other 
overhangs) exterior concrete or asphalt sidewalks or 
walkways. Use of chalk on brick, slate or other stone surfaces or 
on buildings or other structures of any kind is strictly prohibited.
Only non-permanent sidewalk chalk may be used. No paint, 
spray/adhesive chalks, markers or inks are allowed.
Only one chalked message is permitted per sidewalk area (for 
example: one each to the north, west and east of the amphitheater; 
one each on the sidewalks surrounding the Lower Lawn).

PRM-008: Exterior Posting and Chalking
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 Obscenity
 Child Pornography
 Extortion
 Perjury
 Libel/Slander/Defamation
 Fighting Words/True Threats
 Incitement

Speech Not Protected Under the 
First Amendment
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“‘True threats’ encompass those statements where the 
speaker means to communicate a serious expression of 
an intent to commit an act of unlawful violence to a 
particular individual or group of individuals. The speaker 
need not actually intend to carry out the threat. Rather, a 
prohibition on true threats protect[s] individuals from the fear 
of violence and from the disruption that fear engenders, in 
addition to protecting people from the possibility that the 
threatened violence will occur.  … “[I]ntimidation in the 
constitutionally proscribable sense of the word is a type 
of true threat, where a speaker directs a threat to a 
person or group of persons with the intent of placing the 
victim in fear of bodily harm or death.”

Virginia v. Black (U.S. 2003)
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"The constitutional guarantees of free speech 
and free press do not permit a State to forbid or 
proscribe advocacy of the use of force or of law 
violation except where such advocacy is 
directed to inciting or producing imminent 
lawless action and is likely to incite or 
produce such action.“

Brandenburg v. Ohio (U.S. 1969)
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But “Hate Speech” 
Isn’t Protected 
Speech, Right?
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The Harm in Hate Speech: Free 
Speech, Religion, and Group Dignity
Tuesday, April 2, 2013
12:10-1:45 pm (Lunch Provided)
Room 127, Yale Law School

Speakers:

Jeremy Waldron 
University Professor and Professor of Law, New York University School of Law
Author of The Harm in Hate Speech (2012)

Hate speech offends, but can it also cause genuine harm? In his new book The 
Harm in Hate Speech, Professor Jeremy Waldron argues yes. He urges 
Americans to reconsider the First Amendment tradition of absolute protection 
of speech and to reconceive hate speech as an intolerable form of group 
defamation. Individuals, he suggests, should be protected when they are 
targeted because of their religious affiliation, or other group characteristics.
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Offensiveness is not bad for your body and brain. Your nervous system 
evolved to withstand periodic bouts of stress, such as fleeing from a tiger, 
taking a punch or encountering an odious idea in a university lecture.  …

When you’re forced to engage a position you strongly disagree with, you 
learn something about the other perspective as well as your own. The 
process feels unpleasant, but it’s a good kind of stress — temporary and 
not harmful to your body — and you reap the longer-term benefits of 
learning.

What’s bad for your nervous system, in contrast, are long stretches of 
simmering stress. If you spend a lot of time in a harsh environment worrying 
about your safety, that’s the kind of stress that brings on illness and remodels 
your brain. That’s also true of a political climate in which groups of people 
endlessly hurl hateful words at one another, and of rampant bullying in school 
or on social media. A culture of constant, casual brutality is toxic to the 
body, and we suffer for it.

When Is Speech Violence?
By LISA FELDMAN BARRETT JULY 14, 2017 
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That’s why it’s reasonable, scientifically speaking, not to allow a 
provocateur and hatemonger like Milo Yiannopoulos to speak at your 
school. He is part of something noxious, a campaign of abuse. 
There is nothing to be gained from debating him, for debate is not what he 
is offering.

On the other hand, when the political scientist Charles Murray 
argues that genetic factors help account for racial disparities in I.Q. 
scores, you might find his view to be repugnant and misguided, but 
it’s only offensive. It is offered as a scholarly hypothesis to be 
debated, not thrown like a grenade. There is a difference between 
permitting a culture of casual brutality and entertaining an opinion you 
strongly oppose. The former is a danger to a civil society (and to our 
health); the latter is the lifeblood of democracy.

By all means, we should have open conversations and vigorous debate 
about controversial or offensive topics. But we must halt speech that 
bullies and torments. From the perspective of our brain cells, the 
latter is literally a form of violence.

When Is Speech Violence?
By LISA FELDMAN BARRETT JULY 14, 2017
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Is hate speech protected speech at UF? Are faculty, students and staff free to 
speak hate?

Hate speech is speech that offends, insults or threatens a particular group, 
especially on the basis of religion, race, national origin, sexual orientation 
and other traits. The First Amendment protects hate speech, including 
symbols of hate such as a swastika, no matter how offensive it is. The 
First Amendment does not protect threats of violence, harassment or 
actual violence.
As a public educational institution, UF may not ban hate speech. We do 
aspire for all members of the community ---faculty, staff and students---to 
exhibit high standards of behavior, as well as care and concern for others. 
We must balance our aspirations and values against our legal obligations to 
protect the First Amendment rights of all—even those with views and values 
contrary to UF’s fundamental principles. Given that, no employee or 
student can interfere with the freedom of speech or freedom of 
movement of any member or guest of the university.

Q&A for Richard Spencer 10/19 Event
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Are Inclusivity and Free 
Speech Compatible? 

(There’s a Significant 
Division of Opinion)
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“Specifically, professors were asked to choose between two types: ‘An 
open learning environment where students are exposed to all types of 
speech and viewpoints, even if it means allowing speech that is 
offensive or biased against certain groups of people’ or ‘A positive 
learning environment for all students that prohibits certain 
expressions of speech or viewpoints that are offensive or biased 
against certain groups of people.’

A large majority of professors—69 percent—support an open 
environment where students are exposed to all types of speech, while 
only 31 percent favored positive environments where speech can be 
limited to help ensure that all students feel safe and respected.”

Campus Life
Professors Support Free Speech   By Samuel J. Abrams
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Students, alumni express frustration with Larry 
Moneta's tweet on hate speech, freedom of 
expression

By Ben Leonard | 04/27/2018 

“Larry Moneta, vice president of student affairs, issued a statement via 
Twitter on Thursday in response to a student's use of a racial epithet in a 
Snapchat.

His tweet early Friday morning about the idea of prohibiting free speech 
on college campuses, however, sparked a firestorm of responses on social 
media from students and alumni alike in the wake of a second racially 
charged incident coming to light later that morning.”  ….
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The Issue of 
Student “Safety”
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Pen America Principles for Campus Free Speech

“It is important to distinguish among the need to keep all 
students physically safe; the need, also important, to be 
sensitive to students who have suffered trauma; and the 
more general desire to avoid conflictual or upsetting 
debates or confrontations.  These objectives are not the 
same and should not be treated as if they are.”
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“But more disappointing than the original email has been the 
response of Christakis and her husband, Silliman Master 
Nicholas Christakis. They have failed to acknowledge the 
hurt and pain that such a large part of our community feel. 
They have again and again shown that they are committed 
to an ideal of free speech, not to the Silliman community.  
….

Christakis has yet to truly acknowledge to the entire Silliman 
community that he has hurt people. The closest he has 
gotten to this is sending out an open invitation to brunch at 
his house to further discuss the issue. Essentially, it was an 
invitation to debate more. But we don’t want to debate 
more. We want to be able to go home at night in a place 
where we feel welcome and wanted.”
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Berkman issued another statement Tuesday saying that he 
"wanted to acknowledge that yesterday I failed to express my 
personal outrage over a recent incident involving an anti-
LGBTQ+ poster.“

"While I find the message of this poster reprehensible, the 
current legal framework regarding free speech makes it 
difficult to prevent these messages from being disseminated." 
he wrote. "However, let me make it clear that I am committed 
to promoting a safe and inclusive campus for all members of 
our community. I recognize this incident has created 
significant concern around the campus."
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Photo Credit: Evelyn Hockstein/Washington Post
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Legal experts say that though public institutions are obligated to preserve 
campus free expression, the tragedy that played out in Virginia over the 
weekend likely gives presidents more concrete grounds to bar Spencer 
and his affiliates -- at least in the short term. They warn, however, that the 
reasoning the institutions gave for canceling -- ensuring student and locals’ 
safety -- should be applied as judiciously possible.

Given how recent the events of Charlottesville are, presidents could 
reasonably assume the violence could be replicated, [Michael A. Olivas, 
the William B. Bates Distinguished Chair in Law at the University of Houston 
Law Center] said Wednesday.  

Damaging the white supremacists’ case for the right to speak was their 
public association of Charlottesville with the prospective events in 
September.  A press release advertising the now canceled “White Lives 
Matter” rally at Texas A&M was headlined “Today Charlottesville, Tomorrow 
Texas A&M." Similar language was used to promote the planned Florida 
speech.

Legal Grounds to Turn Away White Supremacist Speakers
By Jeremy Bauer-Wolf     August 17, 2017
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The judge in Auburn’s lawsuit found no imminent threat to that campus, 
which is “clearly” not the case now, said Robert M. O’Neil, a former 
president of the University of Virginia, where the white nationalists, 
bearing torches, marched on Friday. O’Neil is a First Amendment 
scholar who also serves as a senior fellow at the Association of 
Governing Boards of Colleges and Universities.

“If you look more closely at the Auburn situation, the judge did not 
find any evidence of incitement or the propensity for it on 
Spencer’s part at that time,” O’Neil said. “The situation is 
dramatically different today.”  

Olivas, in the interview Wednesday, said he believes the legal situation 
could change in a few months.  “If nothing like this happens again 
and no one is harmed seriously, the season will turn and they’ll 
come in around Thanksgiving,” he said. “It’s very difficult to say no 
to them forever.”
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The University of Florida turned down a request for Spencer to speak Sept. 12. But on 
Thursday, university officials announced they were considering a request for a speech Oct. 19. 
They said their decision will not be official until they are satisfied that they can avoid safety risks, 
among other things.

“As a public institution, UF is required by law to make a good faith effort to provide 
options for a reasonable date, time and campus venue, no matter how much we detest 
the points of views expressed,” they wrote in a statement. The university will assess safety 
and security risks; officials have been meeting daily with state, local and federal law 
enforcement agencies for the past month on a comprehensive campus and community security 
plan, they wrote.

“UF deplores Spencer’s and the National Policy Institute’s rhetoric and views, which run counter 
to those of this institution. We also acknowledge that many of our students, faculty and staff are 
disproportionately impacted by their racism,” the statement said.  However, the statement said, 
“UF supports the constitutional right to free speech, and our role as a public university 
includes legal obligations to allow a wide range of viewpoints to be expressed by external 
groups — even when they are contrary to the core values of our university.”

[09/09/17]

University of Florida considers allowing speech by Richard Spencer in October
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Cytanovic was identified in a photograph as a participant in the Charlottesville rally 
that protested the removal of a statue of the Confederacy's top general Robert E. 
Lee. The rally turned deadly on Saturday when a white nationalist drove his car 
into a crowd of counter‐protesters, killing one and injuring 19. 

"We have no legal or constitutional basis upon which to expel him from his 
studies or terminate him from employment, and we will not," said UNR President 
Marc Johnson at a press conference Monday.  “What he did was to go to 
Charlottesville, participate in a rally: which is under the constitutional right to 
assembly. And he spoke out, which is his right to free speech.”  

"The university does not necessarily — well, we definitely do not — support the 
content of his message," Johnson said. "But we have no constitutional or legal 
right to fire him from his job or expel him from the university.”

Questions were raised about whether Cytanovic had violated the UNR student 
code of conduct, which can find a student in violation for discrimination based on 
things including race, sexual orientation and disability.  Vice President of Student 
Services Sharon Ellis said Cytanovic did not violate the student code of conduct. 
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So, When is 
“Hate 
Speech” 
Unprotected?
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Photo Credit: Alejandro Alvarez/Washington Post



55

Vice's documentary, including its interview with Cantwell, showed white 
nationalists at the rally openly embracing racism and violence in 
Charlottesville last weekend.

At one point, Reeve asked whether Cantwell believed white people were 
capable of violence, to which Cantwell responded, "Of course we're 
capable.  I'm carrying a pistol, I go to the gym all the time, I'm trying to 
make myself more capable of violence," he said.

Cantwell even disputed Reeve’s suggested description of the movement 
as "nonviolent.”  "I'm not even saying we're nonviolent," he said. "I'm 
saying that f------ we did not aggress. We did not initiate force against 
anybody. We're not nonviolent — we'll f------ kill these people if we 
have to."

By Michelle Mark   August 16, 2017
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Incitement = Advocacy:

(1)directed to inciting or producing 
imminent lawless action, and

(2)likely to incite or produce such 
action

Brandenburg v. Ohio (U.S. 1969)
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“I’m going to stand my ground tomorrow and 
shoot every black person I see.”

“Some of you are alright.  Don’t go to campus 
tomorrow.”

“We’re waiting for you at the parking lots.  We will 
kill you.”
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True Threat = 

(1)a speaker directs a threat
(2)to a person or group of persons
(3)with the intent of placing the victim 

in fear of bodily harm or death

Virginia v. Black (U.S. 2004)
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Undergraduate Record 2016-2017

Protests and Demonstrations. Peaceful protests and 
demonstrations on outdoor University property are permitted 
unless they disrupt normal operations or obstruct access to offices or 
buildings. Unauthorized entry into or occupation of any University 
office, building or area is prohibited. Protesters may assemble and 
express their views, but may not disrupt an invited speaker or hinder 
the ability of other attendees to see or hear a speaker. Persons 
engaging in disruptive behavior may be removed, subject to 
disciplinary action, and/or prosecuted for trespass, disorderly conduct, 
or other offenses under state law.
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Harassment:

(1) Unwelcome conduct 
(2) directed against a person
(3) based on one or more of that person’s 

protected characteristics or statuses,
(4) which conduct is so severe or pervasive
(5) that it interferes with an individual’s 

employment, academic performance or 
participation in University programs or 
activities,

(6) and creates a working, learning, program or 
activity environment that a reasonable 
person would find intimidating, hostile or 
offensive.
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Title VI

“No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial assistance.”

Title IX

“No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or 
activity receiving Federal financial assistance.”
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“Universities are in a double bind. They’re required by 
two civil-rights statutes, Title VI and Title IX, to ensure 
that their campuses don’t create a ‘hostile environment’ 
for women and other groups subject to harassment. 
However, universities are not supposed to go too far in 
suppressing free speech, either. If a university cancels 
a talk or punishes a professor and a lawsuit ensues, 
history suggests that the university will lose….”

By Judith Shulevitz March 21, 2015

In College and Hiding From Scary Ideas
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On multiple occasions, Banks and McKinsey said that Feminists United met with 
the school president and other officials about the problems.  Feminists United said 
that Mary Washington should have blocked Yik Yak on the school’s WiFi and 
taken action to identify the offenders.

In March, school officials e‐mailed students about Yik Yak, saying the university 
had “no recourse for cyberbullying” and urged them to report incidents to the 
social‐media site.  They told students to report any direct threats to the 
administration or campus police. 

Billingsley said that the school consulted with Virginia’s attorney general but that 
its options were constrained when it came to limiting access to Yik Yak.  They 
worried that blocking it might impinge on other students’ right to free speech.  
“There are First Amendment concerns when you are a state institution,” Billingsley 
said.

Feminists at Mary Washington say they were threatened on Yik Yak
By Justin Jouvenal and T. Rees Shapiro May 6, 2015
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“In this case, the Title IX discrimination claim fails because the 
harassment took place in a context over which UMW had 
limited, if any, control—anonymous postings on Yik Yak. 
Nevertheless, UMW attempted to take some action, such as 
holding sharing circles to discuss the issue of cyberbullying. 
Further, when a yak targeted a member of Feminists United 
specifically and made her feel unsafe attending meetings on 
campus, a UMW police officer attended the meetings. While 
UMW did not take the specific action requested by the 
plaintiffs, Title IX does not require funding recipients to meet 
the particular remedial demands of its students. This holds 
true especially where some of the actions requested—such 
as banning Yik Yak from the campus wireless network—may 
have exposed the university to liability under the First 
Amendment.”

Feminist Majority Foundation v. University of Mary Washington (E.D.Va. 2017)
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UC Berkeley students harassed after Milo Yiannopoulos publicly identifies them

Milo Yiannopoulos publicly posted the photos and identifying 
information of ASUC Senator Juniperangelica Cordova‐Goff and campus 
doctoral student Adam Jadhav on Wednesday, spurring harassment 
from his supporters.

Yiannopoulos posted a screenshot of one of Cordova‐Goff’s Facebook 
posts on his Instagram account after she condemned chalk graffiti that 
targeted undocumented and LGBTQ+ individuals. Yiannopoulos also 
published a photo of Jadhav after Jadhav notified his political ecology 
students that Tuesday’s class would be cancelled for “Free Speech 
Week.”

By Olivia Nouriani | Staff    Thursday, September 21, 2017
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ASUC Senator Hani Hussein also reported Islamophobic and 
xenophobic comments being posted on her official Facebook 
page Wednesday. … Hussein deactivated her Facebook page. 
She called on campus administration to take responsibility for 
the incidents.  Cordova‐Goff also said in her statement that 
the harassment “could have been, and should have been, 
prevented by the university itself.”

Chancellor Carol Christ released a campus‐wide email 
condemning “hateful incidents” occurring around campus. 
UCPD is investigating whether the incidents constitute hate 
crimes, the email said.



72



73

The University of Virginia today issued the following statement:

The University of Virginia issued a no‐trespass warning to Jason Kessler of 
Charlottesville on Thursday evening. The University is in the process of 
serving Mr. Kessler with the warning.

The warning was issued due to multiple reports from students that Mr. 
Kessler threatened them, targeted them through cyber‐bullying and cyber‐
harassment, and targeted them based on protected characteristics. Kessler 
also intentionally and purposefully misled officers of the University Police 
Department regarding the torchlight rally that he helped organize on Aug. 
11. His conduct on Aug. 11 threatened the health and safety of members of 
the University community. The warning is consistent with long‐standing 
University practice and current policy [PRM‐018]. The warning effectively 
bans Mr. Kessler from being on University property.
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